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NOTES. 

Arrest — Necessity of Warrant — Violation of Sunday 
Law — The right of a private citizen, or an officer of the law, to 
make an arrest wtihout a warrant, depends primarily upon the nature 
of the offense for which the arrest is made. The general common- 
law rule is that a private person without a warrant may make a lawful 
arrest only when a felony * has actually been committed, and he has 

"Under the old English common law, a felony was any species of crime 
which occasioned the total forfeiture of land and goods of the guilty party. 
Ex parte Wilson, 114 U. S. 417 (1884). But this definition is not applicable in 
the United States, because Article 1, Section 12, of the Federal Constitution 
provides that "no conviction shall work corruption of the blood or forfeiture 
of estate." Therefore, the determination of what constitutes a felony in the 
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reasonable grounds, within his own knowledge, to believe that the 
party arrested is the guilty party. 2 A strong suspicion that a felony 
has been committed is not enough to justify an arrest without a war- 
rant by a private person, if the actual commission thereof cannot 
be proved by the party making the arrest. 3 If a felony has actually 
been committed, a private person is justified in arresting one whom 
he has reasonable grounds to believe to be guilty thereof, though it 
should subsequently develop that the party arrested was innocent. 4 
Apparently the only exception to this general rule is that under a 
"hue and cry" a private person may arrest the pursued party without 
any liability therefor, although no felony has in fact been committed. 5 
A private person may also arrest for a breach of the peace 3 com- 
mitted in his presence, 7 or to prevent the continuation of a breach 
of the peace which has temporarily stopped, but which is likely to be 
resumed. 8 

The general rule respecting an officer of the law is that he may 
arrest without a warrant, when he has reasonable grounds to believe 
that the party arrested has committed a felony ; 9 and if the grounds 
for his belief are reasonable, he is justified in making the arrest 
although no crime of any sort has in fact been committed. 10 An 
officer may also arrest without a warrant one who commits a breach 
of the peace in his presence. 11 

The right of an officer, without a warrant, to arrest for a mis- 
demeanor which is not a breach of the peace, depends upon the au- 



United States must depend upon the wording of the statutes of the various 
States. In Massachusetts a felony has been defined as a crime which is punish- 
able by death, or imprisonment in the State penitentiary. Rev. Laws of Mass., 
Chap. 215, Sec. I. See also Wilson v. State, i Wis. 184 (1853). 

2 Halley v. Mix, 3 Wend. 3S1 (N. Y., 1829) ; Brooks v. Com., 61 Pa. St. 
352 (1869) ; Ashley's Case, 12 Coke 90 (Eng. 1610). 

"Farnum v. Feeley, 56 N. Y. 451 (1874) ; Wakely v. Hart, 6 Binn. 316 
(Pa. 1814) ; McCarthy v. De Armitt, 99 Pa. St. 63 (1881). 

'Brockway v. Crawford, 48 N. C. 433 (1856) ; Wilson v. State, 11 Lea 310 
(Tenn. 1883). 

5 People v. Lillard, 18 Cal. App. 343 (1912). 

* A breach of the peace may be defined as a violation of public order or an 
act of public indecorum. Bouvier's Law Dictionary (Breach of Peace) ; Galvin 
v. State, 46 Tenn. 283 (1869). 

'Com. v. McNall, 1 Woodw. 423 (Pa. 1868) ; State v. Campbell, 107 N. C. 
948 (1890) ; Price v. Seeley, 10 CI. and F. 28 (Eng. 1843). 
8 Ingle v. Bell, 1 M. and W. 516 (Eng. 1836). 

• Chandler v. Rutherford, 101 Fed. Rep. 774 ( 1900) ; Com. v. Phelps, 209 
Mass. 396 (1911) ; Filer v. Smith, 96 Mich. 347 (1893). 

10 Kirk v. Garrett, 84 Md. 383 (1896); Com. v. Cheney, 141 Mass. 102 
(1886) ; but see Marsh v. Smith, 49 111. 396 (1868) ; Warner v. Grace, 14 Minn. 
487 (1869). 

"Veneman v. Jones, 118 Ind. 41 (1888); Com. v. Tobin, 108 Mass. 426 
(1871). 
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thority of statute or ordinance. It may be stated as a general rule 
that to justify an officer without a warrant in making an arrest for 
a misdemeanor, it must actually have been committed in the presence 
of the officer ; 12 and without a warrant, an officer cannot arrest for 
a misdemeanor, even though committed in his presence except by 
authority of statute, city charter or ordinance. 13 In many states, 
statutes have been enacted providing for the arrest without a war- 
rant of certain classes of offenders; such as, automobilists who vio- 
late the law, persons violating election or liquor laws, persons unlaw- 
fully setting fires, fishing or hunting, persons spitting in public 
places, and a great many others. But apparently there is a tendency 
on the part of courts to look with disfavor upon legislative enact- 
ments which authorize arrest without warrant for misdemeanors not 
amounting to breaches of the peace, 14 as encroachments upon the con- 
stitutional liberties of the people. 15 Accordingly in a recent case it 
was held that an officer without a warrant was not justified in arrest- 
ing a person who was violating a Sunday law, since the law did not 
authorize the arrest of the offender without a warrant. 10 In the 
absence of authority by statute, an officer without a warrant cannot 
legally arrest a person and search him on suspicion or information 
that he is carrying concealed weapons. 17 Such an arrest and search 
has been held to be a violation of the constitutional provision against 
unreasonable searches and seizures. 18 

It has been decided that the legislature has power to authorize 
an officer to make an arrest without a warrant for a misdemeanor 
committed out of the presence of the officer; 19 but in such case an 
officer arresting for a suspected misdemeanor is protected only when 
a misdemeanor has been committed or attempted. 20 An ordinance 
authorizing the police to arrest without a warrant, all persons sus- 
pected of having committed a misdemeanor is invalid; and where 
a warrant is required by existing law, an authority to arrest without 
a warrant cannot be implied from a general grant to a municipality 
of power to arrest. 21 



"Markey v. Griffin, 109 111. App. 212 (1903). 

" Main v. McCarty, 15 111. 441 ( 1854) ; Roderick v. Whitson, 51 Hun. 620 
(N. Y. 1889) ; White v. Kent, 11 Ohio St. 550 (i860). 

" People v. Haug, 37 N. W. 21 (Mich. 1888). 

16 Jamison v. Gaernett, 10 Bush. 221 (Ky. 1874) ; but see Butolph v. Blust, 
41 How. Pract. 481 (N. Y. 1871). 

"Mazzolini v. Gifford, 98 Atl. Rep. 904 (Vt. 1916). 

" Hughes v. State, 2 Ga. App. 29 (1907). 

"Pickett v. State, 99 Ga. 12 (1896) ; Hughes v. Com., 19 Ky. Law Rep. 
497 (1898). 

"Childers v. State, 156 Ala. 96 (1908). 

"° Gold v. Armer, 140 N. Y. App. 73 ( 1910) . 

"Gunderson v. Struebing, 125 Wis. 173 (1905)- 
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But even where a warrant is required by existing laws in order 
to constitute a legal arrest, if there is likely to be a failure of justice 
for want of a magistrate to issue a warrant, an officer may arrest 
without a warrant ; 22 and if an officer is informed by a telegram 
from the police department of another city that a person suspected 
of murder is on a railroad train, such officer may enter the train, 
force his way into the berth of the suspect and arrest him. 23 In 
some states, an arrest, without a warrant, can be made only when 
the offense was committed therein ; 24 while in others, an arrest with- 
out a warrant may be made for a felony committed outside of the 
state. 25 

In those cases where a warrant is necessary in order to effect a 
legal arrest, the person making the arrest must actually have the 
warrant in his possession at the time of making the arrest. 29 There 
is no such thing as constructive possession of a warrant, 27 although 
where a sheriff has a warrant in his possession, his deputy, while 
within his sight and hearing, may make an arrest without a warrant. 23 
Apparently the only substitute for a warrant in those cases where 
a warrant is necessary to constitute a legal arrest, is the oral direction 
by a magistrate to an officer, where the magistrate would have author- 
ity to issue a warrant ; and it has been decided that the oral command 
of such a magistrate to arrest a person for an offense committed in 
his presence is just as binding upon an officer to whom the command 
is directed, as a formal warrant would have been, and is a complete 
protection to the officer making the arrest. 29 

E. L. H. 



International Law — Neutral Vessel — Continuous Voy- 
age — During the present war the English Prize Courts have had 
opportunity to reaffirm a comparatively new principle of international 
law known as the "continuous voyage." This doctrine, applying to 
the seizure of contraband by belligerent war vessels, holds that the 
ultimate destination of the cargo determines its liability and not any 
nominal or intermediate destination. It was introduced into inter- 
national law to meet exigencies during England's war with France 

22 Dixon v. State, 12 Ga. App. 17 (1912). 

n Burton v. N. Y. C. & H. R. R. Co., 147 N. Y. App. 557 (1911). 

M Malcolmson v. Gibbons, 56 Mich. 459 (1885) ; State v. Shelton, 79 N. C. 
605 (1878). 

25 Burton v. N. Y. C. & H. R. R. Co., supra, No. 23; State v. Anderson, 
1 Hill 327 (S. C. 1833). 

"Webb v. State, 51 N. J. L. 189 (1888). 

"People v. Shanley, 40 Hun. 477 (N. Y. 1886). 

28 People v. McLean, 68 Mich. 480 (1888). 

"Forrist v. Leavitt, 52 N. H. 481 (1868). 



